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Admission To Practice—Two Letters 


ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 


PRACTITIONERS 
Office of the President 
Washington, D. C. 
September 11, 1939. 
Honorable Joseph B. Eastman, 
Interstate Commerce Commission, 
Washington, D. C. 


Dear Mr. Eastman :— 


At the annual meeting of our Association of Practitioners in San 
Francisco last week there was a strong and unanimous feeling of regret 
that under the new plan of reorganization Commissioner Aitchison has 
been divorced from the work heretofore done by him in connection with 
admission to practice. His statement on the floor of the convention that 
this change was made with his approval did not change the feeling of the 
meeting. 

I was asked by formal resolution to request the Commission through 
you to restore Commissioner Aitchison to active participation in this 
phase of the Commission’s work. The main reason underlying this re- 
quest is that Commissioner Aitchison has come to be regarded as the 
godfather and guiding genius of our association. The members have not 
only a profound respect but a deep affection for him. 

We hope that you will find it possible in some way to carry our 
suggestion into effect without doing violence to the new plan of reorgani- 
zation, which our association looks upon as a commendable forward step. 

Sincerely yours, 
(Signed) Wizsur La Rog, Jr., 
President. 


INTERSTATE COMMERCE COMMISSION 


WASHINGTON 
Offices of 
Joseph B. Eastman, 


Chairman September 27, 1939. 
Mr. Wilbur La Roe, Jr., 


Investment Building, 
Washington, D. C. 


Dear Mr. La Roe :— 


Referring to your letter of September 14 in regard to Commis- 
sioner Aitchison and the handling of admissions to practice, I am glad 
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to report to you that this matter has been taken care of and a complete 
supervision of this matter has again been placed in Aitchison’s hands. 
We are glad that he is willing to go on with this work. 


Cordially yours, 


(Signed) JosepH B. Eastman, 
Chairman. 





Chicago District Chapter Organizes 


Fifty-two members of the Association of I. C. C. Practitioners 
formed the Chicago District Chapter at a meeting held in that city on 
Friday, October 20, 1939, in accordance with the new plans set up by 
the Constitution and By-Laws as revised at the last annual meeting. 

Elmer A. Smith, Assistant General Attorney, [Illinois Central Rail- 
road, acted as temporary Chairman of the meeting. 

The officers elected to serve during the first year are: 


Chairman: Eldon M. Martin, General Attorney, C. B. & Q. R. R. 

Vice-Chairman: Nuel Belnap, Walter, Burchmore & Belnap. 

Secretary & Treasurer: C. W. Stadell, Traffic Manager, Illinois Coal 
Traffic Bureau. 


In addition to the above officers, the following were elected to serve 
as an Executive Committee for the current year: 


A. E. Later, Attorney. 

J. E. Bryan, General Traffic Manager,. Wisconsin Paper & Pulp 
Manufacturers Traffic Association. 

Gordon E. Riley, Traffic Manager, United States Gypsum Company. 

Franklin Overmyer, Attorney. 


A Constitution and By-Laws were drawn up, accepted and adopted. 

The first Friday of each month, at noon, was chosen as their regu- 
lar meeting date with the exception of December Ist, being changed to 
December 8th. 

A membership and a Program Committee have not been appointed 
up to the present time, but Chairman Martin will have done so by the 
time the November Journal goes to press. 

Members in the vicinity of Chicago and in District No. 8 have been 
invited to join the District Chapter and many letters have been received 
indicating a desire to join. 





Washington, D. C. Organizes First Local Chapter 
In District No. 3 


At a luncheon meeting held at the Hay-Adams House, Washing- 
ton, D. C., on Tuesday, October 31, 1939, forty members of the Practi- 
tioners Association gathered to form the first local chapter in District No. 
3. Vice-President Joseph F. Eshelman, came down from Philadelphia to 
help get the chapter started and shared honors with President La Roe 
and E. B. Ussery in presiding at the luncheon. 

President La Roe was directed to appoint a special committee for 
the purpose of formulating a Constitution and By-Laws and to act as a 
nominating committee to select the officers for the first year. This 
committee will report at the next luncheon, which is to be held early in 
December. It consists of Clarence Miller, R. Aubrey Bogley, C. E. Bell, 
E. 8. Brashears and J. Carter Fort. It is understood that the Washing- 
ton group intends to hold monthly luncheon meetings. Further infor- 
mation concerning the formation of the Washington Chapter will appear 
in a subsequent issue of the Journal. 





Bituminous Coal Production 


The National Coal Association has estimated bituminous coal pro- 
duction in the United States totaled approximately 10,430,000 net tons 
during the week ended October 21st, the highest weekly production figure 
since March 1937. The production gain was attributed to large increases 
in heavy industry caused in part by European war demands. 





Bituminous Coal Division Order 


The Bituminous Coal Division of the Department of the Interior 
has ordered District Boards to propose and to submit to the Director of 
that Division price classifications and minimum prices for coals produced 
by code members within the respective Districts which have not hereto- 
fore been classified. The order indicates that the Director will provide 
for a proper procedure to the end that the coals classified and priced in 
the schedules submitted pursuant to this order may be duly covered by 
and included within the schedules of effective minimum prices to be 
established by the Division. 





A Yankee Lawyer of New England 


One of our members, Mr. Harold E. Green of Everett, Massachusetts, 
has published a book bearing the above title, which is a biographical 
sketch of Rufus Choate. This book can be purchased from Fortuny’s, 
67 West 44th Street, New York City at $2.00 a copy. 
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At The Interstate Commerce Commission 


Changes in I. C. C. Organization and Work 


The I. C. C. has announced the following changes made in the organi- 
zation of its work: 


The Bureau of Valuation will report to Commissioner Miller, in 
lieu of Commissioner Lee. 

The Bureau of Informal Cases will report to Commissioner Lee, in 
lieu of Commissioner Caskie. 

The Bureau of Safety and the Bureau of Locomotive Inspection will 
report to Commissioner Patterson, in lieu of Commissioner Miller. 

Commissioner Patterson has been made a member of Division 3, in 
lieu of Commissioner Miller. 





New Director of Bureau of Safety 


The I. C. C. has appointed Shirley N. Mills as Director of its Bureau 
of Safety to succeed W. J. Patterson who was appointed a member of the 
Commission. Mr. Mills has been Assistant Director of the Bureau of 
Safety since 1919. He entered the service of the Commission in 1906, and 
has been engaged in safety work since that time. 





New Assistant Director For Bureau Of Safety 


The I. C. C., on October 23rd, appointed Mr. James 8S. Hawley, an 
Attorney in the Bureau of Safety, to the position of Assistant Director of 
that Bureau, vice Mr. Shirley N. Mills, who was recently appointed 
Director of the Bureau. 





Mississippi Freight Rates and Charges 


The I. C. C. has modified its order of November 8, 1938, in Docket 
28051—I ncrease in Mississippi Freight Rates and Charges, so as to per- 
mit the establishment and maintenance until June 30, 1940, of rates of 
60 cents per ton of 2,000 pounds for intrastate transportation of sand 
and gravel, in carloads, from Myles, Mississippi, to Vicksburg, Missis- 
sippi, and from Hattiesburg to Gulfport, Mississippi. 
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Investigation of Petroleum Rates Sought 


The Overland Transportation Corporation, Petroleum Transit Cor- 
poration, Petroleum Transit, Inc., Brown Avenue Transportation Com- 
pany, and Bulk Haulers, Inc., have petitioned the I. C. C. for an inves- 
tigation of rates, schedules and tariffs of rail carriers and motor carriers 
in the transportation of petroleum and petroleum products from and 
between points located in C. F. A. territory. 





Gulf, Mobile & Northern—Mobile & Ohio Consolidation Approved 


In Finance Docket 12272, the I. C. C. has approved the purchase by 
the Gulf, Mobile & Ohio Railroad Company of the properties of the 
Mobile & Ohio Rail Road Company, the merger therewith of the prop- 
erties of the Gulf, Mobile & Northern Railroad Company, and the ac- 
quisition of further control of the New Orleans Great Northern Railroad 
Company. In so doing, the Commission modified its consolidation plan 
[159 I. C. C. 522] so as to assign the railway properties of the Gulf, 
Mobile & Northern and the New Orleans Great Northern to System No. 
11—Chicago & North Western, instead of to System No. 8—Atlantic 
Coast Tine. An RFC loan of not more than $9,500,000 to the Gulf, 
Mobile & Northern and the Gulf, Mobile & Ohio was conditionally 
approved. 

This is the first major railroad consolidation since the beginning of 
the depression. The consolidation of these railroads will create a rail 
system of 2,018 miles, extending from East St. Louis, Illinois, to ports 
on the Gulf of Mexico. The approval of this consolidation has been 
taken as indicative of a trend on the part of the I. C. C. to deviate from 
its prescribed consolidation plan, and of a willingness on its part to 
allow carriers to initiate proposed consolidations. 





Intrastate Cement Rates In Florida 


In Docket 28355—Intrastate Cement Rates in Florida, the I. C. C. 
has ordered an investigation to determine whether the rates on cement 
required to be maintained within the State of Florida, by reason of a 
decision of the Railroad Commission of the State of Florida of April 26, 
1939 [Order No. 1291], cause or will cause any undue or unreasonable 
advantage, preference, or prejudice as between persons or localities in 
interstate commerce on the one hand and interstate or foreign com- 
merce on the other hand, or any undue, unreasonable, or unjust discrimi- 
nation against interstate or foreign commerce, and what rates and 
charges, if any, shall be prescribed to remove such advantage, preference, 
prejudice, or discrimination, if any may be found to exist. The pro- 
ceeding will be assigned for hearing at a later date. 
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1. C. C. Ratifies Erie R. R. Co. Trustee 


Division 4 of the I. C. C. has ratified the appointment of Mr. Robert 
E. Woodruff as Co-Trustee of the properties of the Erie Railroad Com- 
pany, the Nypano Railroad Company, and the New Jersey & New York 
Railroad Company. 





Alabama, Tennessee & Northern R. R. Corp. Reorganization 


The I. C. C. has assigned Finance Docket 10714—Alabama Ten- 
nessee & Northern Railroad Corporation Reorganization, for further pub- 
lic hearing on November 28, 1939, at Washington, D. C., before Examiner 
P. A. Conway. Mr. Woodruff was appointed Co-Trustee to succeed Mr. 
Charles E. Denney, who resigned to become President of the Northern 
Pacific Railway. 





Demurrage Charges and “Sit-Down” Strikes 


In Docket 27950—Chrysler Corporation v. New York Central Rail- 
road Company, the I. C. C. has found that demurrage charges collected 
on various empty, loaded, partially loaded, and partially unloaded cars, 
during a ‘‘sit-down’’ strike at complainant’s plants to be applicable, but 
that charges collected on cars forcibly held within the plants to be 
unreasonable. 

The Commission held that the application of the doctrine of vis 
major (a superior or irresistible force exempting one from contract obli- 
gation) to situations brought about by merely human agencies is ‘‘of 
doubtful propriety.’’ It said: 

‘*To superimpose upon the demurrage provisions the necessity of 
considering the possible existence of a vis major, resulting from merely 
human agencies, would endanger the integrity of the rules, and open 
them to possible abuse.’’ 

The Commission held, however, that in the existing circumstances 
there is no reason for the imposition of a charge so heavily penal in its 
nature as the Demurrage Code provides. As to the cars within the plants 
of the complainant, the Commission held the demurrage charges to be 
unreasonable, but as to those cars outside the plant it held the charges 
assessed to be reasonable to the extent that they exceeded $1.20 a car for 
each day of impoundage. The Commission refrained from formulating 
any precise rule for the future upon the understanding that the whole 
matter is under discussion between the railways and the National In- 
dustrial Traffic League. The report, written by Commissioner Aitchison, 
contains a history of the formulation of the Uniform Demurrage Code. 
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Freight To Be Loaded Or Unloaded At Stop-Off Points—Handled In 
Separate Cars Originated Or Terminated At Stop-Off Point 


The I. C. C., as result of investigation growing out of I. & 8S. Dockets 
4613, 4622 and Docket 26266, decided on October 3, 1939, that schedules 
authorizing handling in separate cars portion of freight to be loaded or 
unloaded at stop-off points, originated or terminated at such stop-off 
points, were justified. The rules under investigation with respect to 
the foregoing are substantially similar to those shown in Lehigh Valley 
R. R. Co. Tariff I. C. C. C-8934, page 23 thereof. 





Packing Sheds and Facilities (Texas and Louisiana) 


The I. C. C. has extended until December 11, 1939, the time within 
which respondents in Ex Parte 104—Part VII—Packing Sheds and 
Facilities (Texas and Louisiana), may file responses to the questionnaire 
submitted by the Commission with its order of October 9, 1939. 





Fonda, Johnstown & Gloversville R. R. Co. Reorganization 


Division 4 of the I. C. C. has postponed until May 14, 1940, the 
hearing on the plan of reorganization of the Fonda, Johnstown & Glov- 
ersville Railroad Company which had heretofore been assigned for No- 
vember 14, 1939. The postponment was granted at the request of the 
Trustee of the debtor in order that the operations of the debtor may 
become sufficiently stabilized to support a feasible plan. 








I. C. C. Prescribes New Petroleum Rates 


The I. C. C. has ordered extensive changes in interstate rail and 
motor truck rates for transporting petroleum products in the Pacific 
Northwestern States. The Commission held that reductions in rail rates 
for petroleum shipments from Portland, Seattle and Takoma and other 
North Pacific Coast ports to Spokane and other points in Washington, 
Oregon and Idaho, asked by the railroads to compete with water transpor- 
tation, would be unreasonably low and, therefore, unlawful. The Com- 
mission recommended the establishment of rates based on a constructive 
river rate of nine cents per one hundred pounds from Pacific ports to 
Umatilla, Oregon, or Attalia, Washington, plus 1% cent for incidental 
charges, and approved truck rates beyond. 





Lake Coal Demurrage 


The I. C. C. has postponed from November 20, 1939 to January 1, 
1940, the effective date in the second, third and fourth ordering para- 
graphs of its order of July 10, 1939, relative to lake coal demurrage. 
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Handling of L. C. L. Freight Traffic 


The I. C. C. has informed the Chief Executives of the Class I steam 
railways, including switching and terminal companies, that it desires to 
supplement the information which it has already requested in connection 
with a test period study of the volume of 1. ¢. 1. freight traffic and freight 
forwarder carload traffic handled between October 1st and 7th, by 
special reports from railways serving selected cities where there is keen 
competition for the available 1. ¢c. 1. traffic, to determine how many 
through package cars are being terminated at those cities, the average 
loading of such cars and the routes used. 





Transportation of New Automobiles 


The I. C. C. has assigned a further series of hearings in its nation- 
wide investigation of the freight rate structure on new automobiles. The 
hearings are as follows: Cincinnati, November 10th and Detroit com- 
mencing November 14th. 





Port Authorities Seek To Reestablish Federal Coordinator of 
Transportation 


The American Association of Port Authorities, at its convention in 
Milwaukee, on October 12th, went on record favoring ‘‘a more intensive 
effort to bring about coordination and consolidation of railroad freight 
terminals, terminal facilities and equipment,’’ and the reestablishment of 
the post of Federal Coordinator of Transportation to strive for these 
objectives. 

The Association said that Commissioner Joseph B. Eastman was 
named Coordinator of Railroads in 1933 and made comprehensive studies 
indicating vast economies possible through railroad terminal coordina- 
tion, but went out of office largely as a result of the railroad assurances 
that they themselves were willing and competent to carry on his work, 
but that the railroads have failed to carry out any substantial portion 
of the Coordinator’s recommendations. 





Transport Control Abroad 


The Bureau of Foreign and Domestic Commerce of the Department 
of Commerce has made public a report captioned ‘‘Transport Control 
Abroad,’’ based on a survey undertaken at the request of the Chairman 
of the I. C. C. The report deals with the control of movements in ninety 
foreign countries, and contains other information regarding rail and 
other forms of transportation abroad. Copies of the report may be ob- 
tained from the Superintendent of Documents, Government Printing 
Office, Washington, D. C., at forty cents each. 
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Chart of Reorganized |. C. C. 


With this issue of the Journal we are sending to each member of the 
Association a chart showing the set-up of the Interstate Commerce Com- 
mission, as reorganized July 1, 1939. 

This chart also includes subsequent changes made by the Commission 
in respect to several divisions. 

Mr. William C. Wertenbruch, Assistant to the Director of Finance, 
has very generously prepared the chart for the Association. We believe 
it is the best one we have ever been able to distribute to our members. 

Necessarily, we are only able to furnish one copy to each of our mem- 
bers gratis. However, additional copies of the chart may be secured 
from the Executive Secretary at twenty-five cents apiece (25c), up to 
10 copies, from 10 to 25 copies at twenty cents each (20c), and from 
25 to 50 copies at fifteen cents each (15c). Over 50 copies may be pur- 
chased at ten cents each (10c). 





Government Ownership of Railroads To Be 
Debated Via Radio 


The National Radio Demonstration Debate on the assigned national 
high school debate topic, ‘‘RESOLVED: That the Federal Government 
should own and operate the railroads,’’ will be broadcast over the 
National Broadcasting Company network on Wednesday, November 15th, 
from 2 to 3 p. m., Eastern Standard Time. The affirmative side will be 
taken by Norman Thomas and Dr. Harry Laidler, the latter being Execu- 
tive Secretary of the League for Industrial Democracy. The negative 
side will be taken by former Representative Samuel B. Pettengill, of 
Indiana, and Mr. R. S. Henry, Assistant to the President of the AAR. 
The National Broadcasting Company has for some years donated its 
facilities for a broadcast of the demonstration debate, the purpose being 
to arouse greater popular interest in the debate topic and to suggest to 
the high school debaters some of the more important issues involved. 

















Regulation Of Motor Carriers 





Administrative Ruling of Bureau of Motor Carriers 


The Bureau of Motor Carriers, on October 16th, released Adminis- 
trative Ruling No. 83, as follows: 

Question: For the purpose of computing the total number of ve- 
hicles as referred to in Section 213 (e) of the Motor Carrier Act, are 
pole trailers to be considered as separate vehicles? 

Answer: Yes. Section 203 (a) (13) defines the term ‘‘motor ve- 
hicle’’ to mean any vehicle, machine, tractor, trailer, or semi-trailer pro- 
pelled or drawn by mechanical power and used upon the highways in the 
transportation of passengers or property. Therefore pole trailers are 
separate vehicles within the meaning of Section 213 and Administrative 
Ruling No. 52. For insurance purposes, however, a trailer and tractor 
are treated as one unit of transportation as prescribed in Rule 3 of the 
rules governing security for the protection of the public issued August 
3, 1936. 





1. C. C. To Investigate Interchangeable Scrip Books of 
Motor Carriers 


In a proceeding captioned MC-C-148—Interchangeable Scrip Books, 
Division 2 of the I. C. C. has ordered an investigation instituted eoneern- 
ing the reasonableness and lawfulness of the fares, charges, rules, regula- 
tions and practices applicable to the sale and honoring of scrip books, 
scrip certificates and interchangeable scrip books, with a view to making 
such findings and prescribing such just, reasonable, and otherwise lawful 
fares, charges, etc., as the circumstances may warrant. The proceeding 
has been assigned for hearing at the Sherman Hotel, Chicago, Illinois, 
on November 27, 1939, with Examiner Garofalo, presiding. 





Practices of Motor Common Carriers of Household Goods 


The I. C. C. has declined to reopen Ex Parte MC 19—Practices of 
Motor Common Carriers of Household Goods, for reconsideration and 
reargument, and has also declined to postpone the effective date of its 
outstanding order therein. 





Examination of Motor Carrier Records 


Division 1 of the I. C. C. has made publie its order of October 5, 
1939, requiring all motor carriers and brokers subject to the Motor Car- 
rier Act to permit special agents or Examiners of the Commission to in- 
spect and examine all lands, buildings, or equipment used in connection 
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with interstate or foreign operations, and all accounts, records, and mem- 
oranda, including all documents, papers, and correspondence now or 
hereafter existing, and kept, or required to be kept, and to permit such 
special agent or Examiner to make notes and copies of such papers as he 
deems wise. 





Tariffs of Forwarding Companies 


; The I. C. C. has issued a rule directing that the Universal Car Load- 
ing & Distributing Company, National Car Loading Corporation, and 
other forwarding companies show cause why their tariffs now on file 
with the Commission naming what purport to be joint rates between 
forwarding companies and motor carriers should not be stricken from 
the Commission’s files. The motor carriers participating in the rates are 
also made parties to the order. The Commission’s action is based upon 
its decision in Acme Fast Freight, Inc., decided July 24, 1939, in which 
it found that certain tariffs issued by Acme and associated companies 
were void and their use unlawful. 





Motor Carrier Safety Regulations For Private Carriers 


Division 5 of the I. C. C. will hear oral argument on November 21st 
and 22nd in Ex Parte MC-3, with respect to the need for establishing 
reasonable requirements to promote safety of operation of motor vehicles 
used in the transportation of property by private carriers. 





Cancellation Of Participation In Agency Tariffs 


The I. C. C. has notified all motor carriers subject to Section 217 of 
the Motor Carrier Act, 1935, that upon cancellation of a carrier’s par- 
ticipation in an agency tariff, the use of rates in such tariffs by that 
carrier becomes unlawful, and that the carrier must, therefore, arrange 
to establish, effective on the same date as its participation in the agency 
issue was cancelled, rates for the transportation services which it may 
lawfully perform and for which it does not otherwise have rates filed. 





1. C. C. Jurisdiction Over Non-Driver Motor Carrier Employees Sought 


The American Trucking Associations, Inc., has filed suit in the Dis- 
trict Court of the United States for the District of Columbia seeking to 
compel the I. C. C. to take jurisdiction over and prescribe hours of service 
rules for employees of common and contract motor carriers other than 
drivers. The latter are already subject to I. C. C. regulation, but the 
Commission has declined to take jurisdiction of non-driver employees. 
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Ton-Mile Revenue of Trucks 


Sixty-eight common and contract carrier trucking companies re- 
porting to the I. C. C. show that in 1938 they handled 518,320,000 revenue 
ton-miles with a gross freight revenue of $22,123,000, the average revenue 
per ton-mile being 4.27 cents, as compared with an average revenue per 
ton-mile of the railroads in the year 1938 of 0.984 cents. 





Contract Motor Carrier Permits 


In acting on the applications of the Keystone Transportation Com- 
pany and others for authority to continue operations, or to institute new 
operations, as contract carriers by motor vehicle in serving the American 
Stores Company and the Great Atlantic and Pacific Tea Company, chain 
grocery and food stores, the I. C. C. found that operation by the appli- 
eants as contract carriers by motor vehicle in interstate or foreign com- 
merce between points in defined territories, over irregular routes, of 
various commodities for a certain class of shipper is consistent with the 
public interest and the policy declared in the Motor Carrier Act. The 
report of the Commission was released on October 26th. 

Commissioner Eastman, concurring in the conclusions reached in 
the main report and with the supporting discussion, in a separate opin- 
ion said : 


‘When it is considered how extensive the list of commodities is 
which comes ‘within such commodity description,’ it becomes evident 
that such a permit would for practical purposes be equivalent to a grant 
of authority to transport as a contract carrier commodities in general 
within the specified territory. I submit that in the case of the new 
operations there is no proof whatever justifying the conclusion that such 
a grant would be ‘consistent with the public interest and the policy 
declared in Section 202 (a).’ In the case of the ‘grandfather’ operations, 
I submit that such a permit would specify and-define a ‘business of a 
contract carrier’ which is far broader than the business in which appli- 
cants have actually been engaged. With the authority limited as indi- 
cated in the report, I question, also, whether there is good reason for 
restricting the territorial limits of the American Stores Company oper- 
ators so that the occasional interzone operations which are contem- 
plated will not be permissible. However, IT do not dissent on this point.’’ 


Commissioner Lee, in a separate opinion, dissented in part, saying: 
‘*T insist that there cannot be spelled out of the act any intention 


on the part of Congress that contract carriers should be hamstrung 
for the benefit of other carriers.”’ 
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Truck Traffic In Georgia 


A twenty-four hour traffic check recently made on U. S. Highway 
No. 41 about thirteen miles north of Atlanta, Georgia, revealed that dur- 
ing that period 1,254 trucks passed. Assuming the contents of four 
trucks would fill a box car, the freight which moved by truck on this 
single strip of highway would have filled more than 300 box cars, suffi- 
cient to make up six freight trains. 





Motor Carrier and Shippers Fined For Rebating 


Four shippers and a motor carrier, charged with rebating, have been 
fined $5200 in the District Court of the United States for the Eastern 
District of Pennsylvania. In passing sentence, the Judge told the de- 
fendants that if they came before him again, charged with the second 


violation, he would impose the maximum punishment permitted under 
the Act. 





Loss and Damage Claims 


Mr. Justice McNulty, of the Municipal Court of the City of New 
York, Borough of Manhattan, First District, in Bond Stores, Inc.v. Over- 
land Package Freight Service, Inc., reported at 13 N. Y. Sup. (2d) 928, 


said that in order to constitute a claim for loss or damage within the 
provisions of the Uniform Bill of Lading, as approved by the I. C. C., the 
carrier should be advised by the consignor or consignee that, first, a loss 
has occurred; second, the nature of the loss; third, the nature of the 
shipment involved ; fourth, the approximate date of the shipment and its 
point of origin and destination ; and, finally, that the parties to the ship- 
ment expect restitution or reimbursement. He held that if the above 
items are set forth clearly, although generally, they constitute a valid 
claim, even though no particular form or language be required. 





Super-Toll Highways Viewed As Unsound 


Construction of toll roads will not solve the problem of providing 
adequate facilities for necessary highway transportation, Mr. H. 8S. Fair- 
bank of the United States Public Roads Administration told delegates 
to the Interstate Conference on Automotive Taxation, in New York City, 
on October 17th. He referred to a proposal for the construction of trans- 
continental toll superhighways, and asserted that direct tolls would not 
repay the investment. He said: 


“Any attempt to finance the construction of long stretches of highway or 
entire systems of highways by means of direct toll collections is 5 + 2 ange to 
failure because of the competition of reasonably adequate free highways and 
certain inherent hassentinies of highway transportation that rebel against 
conditions that must necessarily exist in the use of toll highways.” 
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Acme Freight Case To Be Heard By Court 


Acme Freight, Inc., has filed suit in the United States District Court 
for the Southern District of New York to annul two orders of the I. C. C. 
One of the orders attacked is that of July 12, 1938, in which the Com- 
mission refused to take jurisdiction over Acme with respect to truck 
operations performed indirectly by Acme in the vehicles of others. The 
other is the order of July 24, 1939, striking from its files the tariffs filed 
by Acme naming joint rates with trucking companies subject to I. C. C. 
jurisdiction. 

In the first case the Commission ruled that forwarding companies 
are not subject to the Motor Carrier Act, 1935, by virtue of indirect 
truck operations, and that it is unlawful for motor common carriers sub- 
ject to the Act to make joint rates with forwarding companies. In the 
latter case, the Commission found Acme’s tariffs to name joint rates 
with motor carriers subject to the Act and to be unlawful. The case is 
scheduled for hearing on November 9, 1939. 





Motor Carriers Seek To Compel I. C. C. Jurisdiction Of All Employees 


A statutory three-Judge Court, sitting as the United States District 
Court for the District of Columbia, has been asked to issue a mandatory 
injunction requiring the I. C. C. to assume jurisdiction over qualifica- 
tions and hours of service of all employees of motor carriers subject to its 
jurisdiction. The Commission ruled that its authority extends only to 
those motor carrier employees whose activities affect the safety of motor 
vehicle operation. 





Commissioner Aitchison Discusses Difficulties In Enforcing 
Motor Carrier Act 


Commissioner Clyde B. Aitchison, Chairman of Division 2 of the 
I. C. C., at a luncheon meeting in connection with the annual convention 
of the American Trucking Associations, Inc., at Chicago, on October 
24th, said that pioneering work in the administration of the Motor Car- 
rier Act, 1935, is not over, and the difficult task for the Commission lies 
ahead because of wide-spread irregularities among motor carriers. He 
said that surveys of the Commission have shown that despite all that it 
and organizations of the industry have done in attempting to educate 
common carriers by motor vehicle, a surprisingly large number of them 
still do not show their rates in proper tariffs, and many do not issue 
proper bills of lading. Some of them, he said, give rebates with childlike 
frankness and apparent unconsciousness of any irregularity. The Com- 
missioner said : 


**Of course these are violations of the law and are punishable. But 
resort should be had to penal remedies only when the lapses are due to 
a wrong intent on the part of an operator.’’ 
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Motor Carriers Reorganize To Present United Front 


The common motor carriers of the United States, at the annual con- 
vention of the American Trucking Associations, Inc., at Chicago last 
week, realigned their organization. The Common Carrier Division of the 
ATA will remain intact, but will have a strong bureau set-up. Mr. D. L. 
Sutherland of the Middle Atlantic Transport Company, of New York 
City, was unanimously selected as Chairman of the new group; Mr. L. B. 
Brown of the Red Arrow Freight Lines, Houston, Texas, was named Vice 
Chairman ; and Mr. Morgan Parlin, General Manager of Huber & Huber 
Motor Express Company, Louisville, Kentucky, was named Treasurer. 
The realignment was effected in an effort to have hitherto conflicting 
forces join in presenting a solid front. 





American Trucking Associations, Inc., Resolutions 


The American Trucking Associations, Inc., in convention at Chicago, 
on October 25th, approved action ‘‘by any governmental body which 
would persuade or compel abandonment of unfair transportation, com- 
petitive practices and the coordination of motor and other carrier ser- 
vices.’’ The resolution said ‘‘the policy of the Association of American 
Railroads as expressed in certain resolutions prohibiting their members 
from establishing joint rates and through routes with the independent 
trucking industry * * * is inconsistent with the public interest and 
sound economic conditions in transportation. ’’ 

The Association commended the National Association of Motor 
Vehicle Administrators for its efforts in furthering reciprocal agree- 
ments among the various States, and pledged cooperation in developing 
a long range program of full and complete reciprocity. 





TRANSPORTATION ECONOMISTS WANTED 


The Department of Agriculture is in need of additional transporta- 
tion economists. The Civil Service Commission has recently announced 
examinations for the following positions: 


Principal Transportation Economist 
Senior Transportation Economist 
Transportation Economist 
Associate Transportation Economist 
Assistant Transportation Economist 


Application forms may be obtained from the Civil Service Commis- 
sion in Washington or from the United States Civil Service District 
Officer, located in principal cities. 
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LAW LECTURE SERIES WILL STUDY ADMINISTRATIVE 
AGENCIES 


The American Bar Association has announced an Institute on Ad- 
ministrative Law, to be held in Washington on November 13th to 
November 17th. The former president of this Association, Clarence A. 
Miller, has accepted the invitation of the Bar Association to speak on 
‘‘The Relation of the Interstate Commerce Commission Practice to Other 
Administrative Proceedings.’’ Mr. Wilbur LaRoe, Jr., President, Asso- 
ciation of Interstate Commerce Commission Practitioners, and Mr. Carl 
McFarland, formerly Assistant Attorney General of the United States, 
will participate as members of the panel. 





PRESIDENT’S EMERGENCY POWERS 


Responding to Senate Resolution No. 185, 76th Congress, the Attor- 
ney General of the United States, on October 5th, transmitted to the 
Senate a letter and memorandum outlining the emergency powers of the 
President. The list includes: 


1. The Act of August 29, 1916, 39 Stat. 645, authorizing the Presi- 
dent, through the Secretary of War, to take possession and assume control 
of any system or systems of transportation or any part thereof in time 
of war. 


2. The provisions of the Interstate Commerce Act providing for 
preference to shipments of troops and material of war upon demand of 
the President in time of war or threatened war. 


3. The provisions of the Interstate Commerce Act authorizing the 
I. C. C. to direct preferences and priorities upon certification by the 
President that such preferences and priorities are essential to the na- 
tional defense and security in time of war or threatened war. 


The Attorney General’s response has been printed as Senate Docu- 
ment No. 133, 76th Congress. 





NATIONAL RAILROAD ADJUSTMENT BOARD CASES 


As of September 30, 1939, the National Railroad Adjustment Board, 
First Division, had 3,319 cases awaiting disposition. Only 248 of these 
eases had been heard. There are 129 deadlocked cases awaiting decision. 





RAILROAD RETIREMENT BOARD ANNUITIES AND PENSIONS 


The Railroad Retirement Board on September 30, 1939, had 135,331 
annuitants and pensioners, receiving monthly payments of $8,504,443.68. 
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NATIONAL RAILROAD ADJUSTMENT BOARD 


The committees consisting of representatives of the railway labor 
unions and the managements which have been discussing the handling of 
cases before the National Railroad Adjustment Board have indicated an 
agreement has been tentatively reached whereby a ‘‘policing’’ organiza- 
tion will be established to stop ‘‘short-cutting’’ (taking cases to the 
Board before presenting them to railway officers). The policing organi- 
zation would consist of six representatives of the management and six 
of the railway labor unions, two men from each of the Eastern, Southern 
and Western territories. 

The proposed agreement will provide that when direct negotiations 
between the highest designated officer of the carrier and representatives 
of the organizations on the property fail to settle a dispute, a complete 
statement of the dispute will be referred by the organization representa- 
tive to the chief executive officer of the organization involved, to the end 
that further effort may be made to settle the dispute through conference, 
or to insure proper submission to the National Railroad Adjustment 
Board. 

Any agreement reached must be adopted by the railway labor unions 
and the managements before becoming effective. 





Railroad Retirement Benefts 


Benefits totaling $221,939,717 have been certified to the Treasury by 
the Railroad Retirement Board from the beginning of the Retirement 
System until the end of 1939. Benefit retirements during September 
amounted to $9,210,000, the highest monthly amount paid since the begin- 
ning of operation. 





Unemployment Insurance Claims And Benefits 


A total of 22,215 unemployment insurance claims were received in 
the Regional Offices of the Railroad Retirement Board during the week 
ended October 20, 1939. This number is greater than for the preceding 
week, but is lower than the total of 26,826 claims received during the 
week of October 6th. 





Railroad Retirement Board Regulations Amended 


The Railroad Retirement Board has amended the regulations here- 
tofore promulgated by it under the Railroad Retirement Act of 1937. 
The principal amendment relates to dual account numbers, i. e., under 
Social Security Act and Railroad Retirement Act. Copies of the regu- 
lations are being sent by the Board to all employers. 
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Railroad Unemployment Insurance Act Regulations 


The Railroad Retirement Board has promulgated regulations for 
the administration of the Railroad Unemployment Insurance Act, as 
authorized by Section 12 of that Act. The regulations are effective as 
of October 1, 1939. The regulations relate to the contributions by em- 
ployers. They are published in the Federal Register of October 26, 
1939. The Board is sending copies of the regulations to each employer 
subject to the Act. 





STATISTICS OF WATER CARRIERS 


The I. C. C., in Statement No. 3939, has just released selected finan- 
cial and operating statistics from annual reports of carriers by water for 
the year ended December 31, 1938. In 1929 there were 138 carriers by 
water reporting to the Commission, but in 1938 only 97 carriers reported. 
The reporting carriers, for the year 1938, had total operating revenues of 
$101,663,442; total operating expenses of $96,349,222; operating income 
of $3,307,453 ; and net income of $888,831. During the year 1938 these 
earriers transported 18,997,666 tons of revenue freight. 





INLAND WATERWAYS CORPORATION INCREASES PAY OF 
EMPLOYEES 


The Inland Waterways Corporation announced on October 11th, an 
increase in pay for 3,300 employees amounting to $250,000 annually. The 
increases go to employees not covered by union agreements as well as to 
those who are covered. 





RESTRICTIONS IMPOSED ON GREAT LAKES SHIPPING 


New regulations imposing greater restrictions on Great Lakes ship- 
ping, as a result of the European war, were posted on September 29th, 
by the Collector of Customs at Chicago. The regulations, designed to 
“‘earry out the principle of the Neutrality Act in helping to, prevent ship- 
ments of contraband’’ to belligerents, became effective at midnight on 
September 30th. The new regulations require that all vessels for foreign 
ports file a complete manifest listing cargo and destination before sailing. 
In the past shippers have been allowed three or four days after the 
sailing to complete reports to the Customs Service. 

The new regulations also contain a provision for taking a sworn 
statement from shipmasters on the type and quantity of cargo, destina- 
tion, and an oath that the cargo will not be transferred to another ship 
in port or.on the high seas. Customs officials said that the sworn state- 
ments will not be required on domestic shipping at present. 
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Effect Of WPA Employment On Benefit Rights Under Railroad 
Unemployment Insurance Act 


Whether or not employment with the WPA or the PWA is suit- 
able work, as defined in the Railroad Unemployment Insurance Act, de- 
pends upon the facts of the particular case, and work is not unsuitable 
simply because it is with one of these agencies, in the opinion of the 
General Counsel of the Railroad Retirement Board. 

‘Although each situation will necessarily be determined on its own 
particular facts,’’ the General Counsel states, ‘‘the wages of a WPA 
worker, whose hours of work are increased by the 130-hour provision or 
whose wages are lowered by the provision limiting the differential for 
the same type of work, will presumably become less favorable to the 
employee than that prevailing for similar work in the locality. However, 
while the differential provision may lower the monthly earning schedule 
in many areas it may raise it in others. The result may be that in some 
eases the raise in hours will be compensated for by the raise in the 
monthly earning schedule. ’’ 





Maritime Commission Denies Intercoastal Rate Cuts 


The United States Maritime Commission has rejected proposals of 
intercoastal water lines, operating from Atlantic ports, for drastic re- 


ductions in class rates on westbound transcontinental traffic. The pro- 
posed reductions would have applied on virtually all classes of traffic. 
The Maritime Commission criticized the carriers for failure to make a 
proper study of the rate structure and the probable results of such rate 
reductions, saying : 


**Carriers are privileged to exercise their managerial discretion 
within reasonable limits, but to sanction a zone of reasonableness of so 
broad a scope would nullify all attempts at regulation.’’ 

The Commission did, however, authorize the carriers to make sub- 
stantial reductions in l.c.l. and any-quantity commodity rates. These 
rates will be reduced to the level of carload rates from New York via 
water-rail routes, which level is also charged by transcontinental rail- 
roads from Chicago. 

The Commission’s decision was rendered on tariffs filed by the 
water carriers to become effective June 15, 1939, but which have been 
under suspension. The tariffs, with the exception of the commodity 
rate adjustments, were ordered cancelled. 





St. Lawrence Waterway Project Revived 


President Roosevelt announced on October 27th, that he is reviving 
negotiations with Canada for the Great Lakes-St. Lawrence Waterways 
treaty. He said he was reorganizing the International Joint Commission 
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go that the draft of the treaty could be taken from the shelf at the 
State Department and dusted off. 

On October 28th, President Roosevelt appointed Mr. Roger B. Mc- 
Whorter, Chief Engineer of the Federal Power Commission, as a mem- 
ber of the International Joint Commission, to sueceed Mr. Eugene Lorton, 
Tulsa, Oklahoma, resigned. Mr. McWhorter will perform his new duties 
without additional compensation. 

Gov. John H. Bartlett, of New Hampshire, has resigned as a member 
of the Joint Commission, effective November Ist. 

A Washington dispatch to the Chicago Tribune, of October 25th, 
said that as a result of the British government’s plan to expend 34% 
billion dollars in the development of war industries in Canada, the 
Canadian government has been swung to acceptance of President Roose- 
velt’s pet water power project, the St. Lawrence seaway. The Tribune 
said : 

‘Britain is to spend half a billion dollars immediately and 3 billions 
more eventually to build up munitions plants in Canada that will be safe 
from German bombers. Premier Hepburn has suddenly withdrawn his 
opposition to the St. Lawrence project on the ground that more power 
will be needed to operate war industries. The Canadian Pacific Railway 
also is reported to have withdrawn its opposition to the waterway in 
consideration of a grant of funds by the British government to build a 
terminal at Fort William.’’ 





Revenue Freight Loadings 


Loading of revenue freight for the week ending October 21, 1939, 
totaled 861,198 cars, the highest for any week since 1930. This was an 
increase of 155,914 cars, or 22.1 per cent, above the corresponding week 
in 1938, and an increase of 91,042 cars, or 11.8 per cent, above the same 
week in 1937. Coal loading amounted to 169,813 cars, a decrease of 355 
ears below the preceding week, but an increase of 42,188 cars above the 
corresponding week in 1938. 





Baltimore and Ohio Chandler Act Plan Approved 


_ A statutory three-Judge Court, sitting as the United States District 
Court for the District of Maryland, at Baltimore, has approved the 
Baltimore and Ohio Railroad’s plan for financial readjustment, pursuant 
to the Chandler Act. The Court consisted of Circuit Judges Parker and 
Dobie and District Judge Chesnut. Approval of the plan was given in 
a 41 page opinion by Judge Chestnut. Final decrees will be entered 
November 8th, unless objections are filed. 





Wage and Hours Administration 


Wage and Hour Administrator Resigns 


President Roosevelt announced on October 17th, the resignation of 
Wage and Hour Administrator Elmer F. Andrews, effective on October 
16th. 

Secretary of Labor Perkins immediately thereafter obtained the 
resignations of Deputy Administrator Sifton and Secretary Eugenia 
Pope. 

Col. Philip Fleming of the United States Army Engineers has been 
detailed to take over the duties heretofore performed by Mr. Andrews. 





Wage-Hour Ruling 


Wage-Hour General Counsel George A. McNulty has ruled that 
salaried employes in interstate commerce industries now working more 
than 42 hours per week must be given a raise in pay if they continue to 
work the same hours after October 24th. 

He called attention to automatic changes in the law effective October 
24, which raise the statutory national minimum wage from 25 to 30 cents 
per hour, and lower the limitation on the regular work week from 44 to 
42 hours, with a requirement that time and one-half be paid in cash for 
overtime work. 

‘*Tt is clear that an employer will violate the Act if he simply pays 
no attention to its requirements next October 24th, but continues to work 
his employees the same number of hours (in excess of 42) they now work 
for the same salary they now receive,’’ McNulty’s formal opinion said. 





Wage and Hour Questionnaire 


Representatives of Class 2 & 3 Railroads are compiling data to be 
used in the presentation of the case of the railroads to the Railroad 
Carrier Industry Committee to be set up by the Wage and Hour Admin- 
istrator. The- Industry Committee is to determine and recommend a 
minimum wage of something more than 30 cents per hour and not more 
than 40 cents per hour for Railroad employees, if that is economically 
feasible, and to do so would not result in substantially curtailing employ- 
ment. The data obtained from the returns to these questionnaires will 
be compiled, and used with the trunk lines’ Wage Study of 1938. 

The personnel of the Railroad Carrier Industry Committee is ex- 
pected to be announced shortly. 
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Red Cap Accounting and Guarantee Arrangement To Be Court-Tested 


An early court test of the ‘‘accounting and guarantee arrangement,’’ 
generally used by the railroads in the employment of red caps and station 
porters throughout the United States, will be sought by the Wage and 
Hour Division of the Department of Labor, according to an announce- 
ment made on October 13th, by Administrator Andrews in connection 
with the issuance of an amendment to the record-keeping regulations 
under the Fair Labor Standards Act. The court test is to determine the 
validity of the arrangement. 





Record-Keeping With Respect To Red Caps and Station Porters 


The Wage and Hour Division of the Department of Labor, through 
Administrator Andrews, has amended its regulations under the Fair 
Labor Standards Act of 1938 so as to require that with respect to em- 
ployees employed in occupations in the performance of which the em- 
ployees receive tips or gratuities from third persons which are accounted 
for or turned over to the employer, additional records containing the fol- 
lowing information with respect to each such employee shall be made and 
preserved by the employer: 


(a) Total hours worked each workweek in occupations in the per- 
formance of which the employee receives tips or gratuities from third 
persons. 


(b) Total hours worked each workweek in any other occupation. 


(ec) Wages paid each workweek for hours worked under (a) above; 
provided, however, that if the employer claims as ‘‘ wages paid’’ the 
amount of any gratuities or tips voluntarily paid to the employee by third 
persons and accounted for or turned over by the employee to the em- 
ployer, such amounts must be recorded in a separate column from that 
in which any other compensation is recorded. 


(d) Wages paid each workweek for hours worked under (b) above; 
provided, however, that if the employer claims as ‘‘wages paid’’ the 
amount of any gratuities or tips voluntarily paid to the employee by 
third persons and accounted for or turned over by the employee to the 
employer, such amounts must be recorded in a separate column from that 
in which any other compensation is recorded. 





Attendance At Meetings and Lectures Sponsored By Employers 


The Wage and Hour Administration of the Department of Labor on 
October 18th, clarified its policy with respect to time spent by workers 
attending meetings and lectures sponsored by employers, and ruled that 
such time should be considered ‘‘hours worked’’ under the Act if the 
meetings were ‘‘directly related to the employee’s work.”’ 





Bureau of Internal Revenue To Give Declaratory 
Rulings 


The Bureau of Internal Revenue announced recently that it will 
function on requests by taxpayers for declaratory, rulings or advice on 
matters affecting tax liabilities as indicated below: 


Rulings will be made on prospective transactions only where the law 
or regulations provide for a determination by the Commissioner of the 
effect of a proposed transaction for tax purposes, as in the case of a trans- 
fer coming under the provisions of sections 1250-1253 of the Internal 
Revenue Code, or an exchange coming under the provisions of section 
112(i) of the Internal Revenue Code, or in connection with the execution 
of a closing agreement under the provisions of section 3760 of the In- 
ternal Revenue Code with respect to a taxable period ending subsequent 
to the date of the agreement. The Commissioner will exercise his dis- 
cretionary power to enter into a closing agreement for a taxable period 
ending subsequent to the date thereof, only where such exercise is in the 
interest of a wise administration of the revenue system. The established 
policy of the Bureau in not complying with requests for rulings on pros- 
pective transactions will continue to be followed except in the instances 
hereinabove provided. 

A request received from a taxpayer or his representative for a ruling 
on a question involving an issue in a return or returns filed for a year or 
years with respect to which the period of limitation on assessment or 
refund of income or excess-profits taxes has not expired will be referred 
to the internal revenue agent in charge having jurisdiction of the return 
or returns, for appropriate action on the request and consideration in 
connection with the examination of such return or returns. It is not in- 
tended, however, in such eases to prevent the internal revenue agent in 
charge from seeking advice or information from Washington before tak- 
ing action. 

The established policy of giving advice upon requests of taxpayers 
or their representatives on questions relating to the character and extent 
of tax liabilities resulting from consummated transactions affecting a 
return to be filed will be continued under the following circumstances: 


(a) The complete facts relative to the transaction, together with a 
copy of each contract, or other document, necessary to present the ques- 
tion, must be given. 

(b) The names of all the real parties interested must be stated 
regardless of who presents the question, whether an interested party, 
attorney, accountant, or other representative. 

(ec) The request must be signed by the taxpayer, or in case he is 
represented by an attorney or agent, the request must be accompanied by 
properly executed power of attorney. 

The Bureau announced that a copy of a letter addressed to a tax- 
payer will not be furnished to his attorney or agent unless specifically 
authorized by the taxpayer. 
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Information Returns With Respect to Wages 


The Bureau of Internal Revenue has made public mimeographed in- 
structions sent to Collectors of Internal Revenue and others regarding 
information returns with respect to wages, Form 1099, as follows: 


‘*Reference is made to IT-Mimeograph, Coll. No. 4689, dated Novem- 
ber 11, 1937, (C. B. 1937-2, 149) which permits the filing of information 
returns on Form 1099 on the basis of wages earned, instead of wages 
paid, in cases of employees whose earnings for the latter part of December 
are not paid to them until January of the following year. That mimeo- 
graph was designed for the convenience of employers in preparing Forms 
1099, Social Security Tax returns, and Carriers Tax returns from one set 
of pay-roll records. Under the provisions of the Social Security Act 
Amendments of 1939, the tax on employers of eight or more, for the 
calendar year 1939 and subsequent calendar years, is computed on the 
basis of ‘wages paid’ instead of ‘wages payable’. 

‘““In view of the foregoing, employers who have followed the method 
authorized by IT-Mimeograph 4689 for 1937 and 1938 and who desire to 
make a change for 1939 and subsequent years, reporting the wages actu- 
ally or constructively paid to their employees during the calendar year 
may make such change. If the change is made the employer should show 
by appropriate entry on the Form 1099 filed for the calendar year 1939 
the amount representing wages earned in December 1938 and not paid 
until January 1939.’’ 





Shippers’ Advisory Boards Meet In Chicago 


With pledges of active cooperation from the thirteen Shippers’ 
Advisory Boards throughout the country in bringing about the efficient 
utilization of all available railroad equipment, representatives of these 
organizations met in Chicago recently to confer with railroad execu- 
tives to learn at firsthand how the rail carriers have geared their 
transportation facilities to handle the current upsurge in business. The 
conference is expected to initiate broad cooperative measures to insure 
continuance of satisfactory railroad service to the nation’s industries and 
agriculture. Both shippers and railroads are urging heavier loading of 
all equipment and strict observance of Car Service Rules. 

While adequacy of railroad service and equipment will receive major 
attention, the legislative situation, as it affects the railroads and ship- 
pers, was discussed, as were such items as simplification of freight 


tariffs, loss and damage prevention and liberalization of Demurrage 
Rules. 





United States Supreme Court Cases 


The United States Supreme Court did not hand down any formal 
opinions on October 9th. 

It did, however, issue orders in many cases. 

By granting petitions for writs of certiorari, the Court agreed to 
review the following cases: 


No. 129—General American Tank Car Corporation v. El Dorado 
Terminal Company, a suit by a shipper to recover from the Car Corpora- 
tion, from which it leased specialized coiled tank cars for carriage of its 
products, the balance of mileage tariff rate collected by the Car Corpora- 
tion from the railroad in excess of rentals and other charges. 


No. 230—Carpenter v. Wabash Railway Company, et al., involving 
the right of a holder of a State Court judgment on a personal injury 
claim to intervene in a railroad receivership proceeding and assert prior- 
ity for his claim. 


No. 242—Keys, etc., v. Pennsylvania Railroad Company, an action, 
under the Federal Employers’ Liability Act, for the death of a section 
foreman killed while attempting to control a brush fire on a right-of-way. 


By denying petitions for writs of certiorari, the Court declined to 
review the following cases, leaving the judgments of the Courts below 
in effect : 


No. 84—Pitcairn, et al., v. American Refrigerator Transit Company, 
et al., a suit by a railroad company against a refrigerator car company 
and other railroads to determine the relationship between the car com- 
pany and two railroad companies as owners of its capital stock, and to 
determine rights in the refrigerator company’s surplus. 


No. 91—California Fruit Growers Exchange v. New York, New 
Haven & Hartford Railroad Company, a suit by a railroad against a 
shipper to recover freight and refrigeration charges on an interstate 
shipment of fruit. 


Nos. 116-117—Schmidt, et al., v. United States, et al., an action by 
the United States against a railway company and its predecessor to quit 
title to certain lands granted to the predecessor company. The issue is 
that of the right of minority stockholders to intervene. 


No. 131—Galveston Truck Line Corporation v. Texas, a suit by the 
State on behalf of its Railroad Commission to restrain a motor carrier 
operating under permit issued by I. C. C. from transporting over State 
highways, without the State’s certificate, goods shipped from out-of-State 
points to a city within the State for storage, processing and assembling 
and then transported by carrier to branch houses and retail distributors 
within the State. The Texas Court of Civil Appeals held the transporta- 
tion to be intrastate in character, and affirmed judgment for the State. 
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No. 154—International-Great Northern Railroad Company, et ai., v. 
Lucas, et al., a suit against a railroad company for the death of a member 
of a partnership holding a construction contract with the railroad. 


No. 190—Kowaleski, etc., v. Pennsylvania Railroad Company, a suit, 
under the New Jersey Death Act, for death of trespasser on railroad 
track. 


No. 2832—Terminal Railroad Association of St. Louis v. Sheehan, 
etc., a suit under the Federal Employers’ Liability Act to recover for 
death of elevator repairman struck by train entering train shed. 


No. 248—Itchfield & Madison Railway Company v. Gieseking, a 
suit under the Federal Employers’ Liability Act for injury sustained 


by brakeman as result of railroad’s alleged violation of Federal Safety 
Appliance Act. 


No. 278—Pennsylvania Railroad Company v. Selway, etc., a suit 
under the Federal Employers’ Liability Act for the death of a brakeman 


who fell from a loaded box car when it was bumped as part of the switch- 
ing operation. 


The United States Supreme Court on October 16th noted probable 
jurisdiction in No. 3483—United States, et al., v. Lowden, et al., and ad- 
vanced the case for oral argument on November 6th. This is a suit to 
enjoin and annul conditions attached to the order of the I. C. C. author- 
izing the leasing and operation of the Chicago, Rock Island & Gulf Rail- 
way Company by the Chicago, Rock Island & Pacific Railway Company, 
wherein the Commission attempted to protect certain employees by pro- 
viding that dismissed employees receive pay allowances and that there 
be no pay cuts among employees affected by the lease. The United States 
District Court for the Northern District of Illinois enjoined and set 


aside the conditions, holding that the Commission exceeded its authority 
in attaching them. 


_By denying petitions for writs of certiorari, the Court declined to 
review the following cases : 


No. 226—Virginian Railway Company v. United States, a suit by the 
railway company to collect undercharges for transportation of coal con- 
signed by shippers to themselves and held on the railroad’s tracks pend- 
ing receipt of orders for delivery to the Government. The undercharges 
resulted from the use by the Government of part of the coal for local 
purposes. Shippers had quoted delivery price on the lower rate appli- 
cable to shipments placed in storage awaiting transshipment to vessels. 
The United States Court of Claims entered a judgment of dismissal. The 
railroad contended that the Government accepted the shipments in its 
own right and was under an absolute liability to pay the full freight 
charges as provided in the tariffs. 


No. 338—Schumacher, et al., v. King, a suit under the Federal 
Employers’ Liability Act for injuries sustained by an employee repairing 
track, allegedly because of the railroad’s negligent operation and main- 
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tenance of a ditching machine. The California District Court of Appeals 
affirmed a judgment of recoyery by the employee, and the Trustee of the 
railroad sought to have the case reviewed by the Supreme Court. 


The United States Supreme Court, at its session on Monday, October 
23rd, took the following action : 


In No. 431—Hoey v. United States, et al., the decree of the statu- 
tory three-Judge Court, sitting as the United States District Court for 
the Northern District of Illinois, was affirmed. The lower court had dis- 
missed a suit brought to set aside an order of the I. C. C. denying an 
application by a motor carrier for certificate of convenience and neces- 
sity, under the grandfather clause of the Motor Carrier Act, 1935. The 
certificate was denied on the ground that the applicant had not been in 
bona fide operation on June 1, 1935, and continuously since then. Appli- 
cant’s partner had obtained a State’s certificate in the name of a cor- 
poration which he subsequently organized in the spring of 1935, without 
applicant’s knowledge. Applicant had purchased a State’s certificate 
and later the operating rights from vendee of the corporation formed by 
his partner. 

The Court announced a recess until Monday, November 6, 1939. 





Oil Conservation Hearings 


A subcommittee of the Committee on Interstate and Foreign Com- 
merce of the House of Representatives, of which Representative Wil- 
liam P. Cole, of Maryland, is Chairman, will begin hearings on Novem- 
ber 6, 1939, on the proposed new Oil Conservation Act. One week will 
be devoted to hearing Government witnesses, with Secretary of the 
Interior Ickes scheduled to appear on November 8th. Other witnesses 
will be experts from the Bureau of Mines, the National Resources 
Planning Board, and the Army and Navy. The Committee may later 
hold hearings in Illinois, Louisiana, and other States. 





Remedy Found For Corrosive Effects 
Of Refrigerator Brine Drips 


The Association of American Railroads has announced the develop- 
ment of a chemical which will inhibit the corrosive effects on equipment, 
track and bridges, of brine that drips from refrigerator cars, and esti- 
mates annual savings of $2,000,000 to result therefrom. Development of 
the chemical resulted from a series of tests conducted over a period of 
several years. 





Anti-Trust Suit Filed Against Association 
Of American Railroads 


In a suit filed in the United States District Court for the District 
of Columbia on October 25th by the United States, the Association of 
American Railroads, its officers and directors, and 236 member road 
companies, are charged with violation of the Sherman Anti-Trust Act. 
The bill of complaint charges that the railroads have combined to re- 
strain trade by agreeing not to extend to motor carriers the same coopera- 
tion in the carriage of freight and passengers which they customarily 
extend to each other. It is alleged that these railroads have jointly re- 
fused to establish rates on loaded trucks, trailers, and truck bodies, ‘‘all- 
commodity’’ rates, container and similar rates, and have jointly refused 
to establish through routes, joint rates and fares, and joint billing ar- 
rangements with motor carriers in order to eliminate competition. The 
suit is based upon resolutions passed by the Board of Directors of the 
Association of American Railroads. 

‘‘The existence of these resolutions,’’ said Thurman Arnold, Assis- 
tant Attorney General in a statement explaining the reasons for the 
complaint, ‘‘were revealed to the Department of Justice some time ago 
but due to limitation of personnel it has been impossible for the Depart- 
ment to investigate and take action. The agreement thus continued with 
the full knowledge of the Department. Moreover, the defendants in 
this action have cooperated fully with the Department in the investiga- 
tion that preceded the filing of this case by providing it with complete 
information as to the conditions surrounding the agreements and other 
factors involved in the situation. In view of these circumstances and in 
view of the fact that a civil suit will adequately present the issues in- 
volved, the Department believes that a criminal action is inappropriate. 
If the court ultimately determines that the defendants’ agreements con- 
travene the Antitrust Laws and cancels them, and these remedies should 
then prove insufficient, the way will still be open for the institution of 
criminal proceedings, but it is not proposed to resort to these unless 
the civil suit should prove inadequate.’’ 





STATEMENT REGARDING ANTI-TRUST SUIT 


With respect to the suit filed by the Department of Justice against 
the Association of American Railroads, charging violation of the Sher- 
man Anti-Trust Act, President J. J. Pelley of that Association issued 
the following statement: 

_ “T have read the release issued by the Department of Justice, stat- 
ing that a complaint is being fiied by the Attorney General today in the 
District Court for the District of Columbia, alleging that the Association 
of American Railroads and its members have violated the Sherman Anti- 
Trust Act. While I have not seen the complaint as yet, I understand 
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that the suit is based upon a resolution of the Board of Directors of the 
Association of American Railroads, adopted on June 25, 1937, which 
states : 

‘* *Tt is hereby declared to be the policy of the Association that the 
public interest will be promoted and the integrity and credit of the 
Railroad Industry improved and maintained if the railroads refrain from 
establishing with motor carriers through routes or joint rates or fares 
which invade territory not served by such railroad and which is already 
served by one or more other railroads. 

‘“ *Tt is further the policy of this Association that it is not desirable 
for the rail carriers to enter into joint billing arrangements with, or to 
advance charges to motor carriers, except where the services of such 
motor carriers are within a terminal district.’ 

‘* Attention is called to the fact that there is no declaration of policy 
on the subject of railroads and motor carriers establishing through 
routes or joint rates unless the effect of such action is to cause one rail- 
road to invade the territory of another. Under the law as it stands nov, 
a railroad may not be constructed nor may it operate into the territory of 
another railroad without securing permission from the Interstate Con- 
merce Commission. It is obvious that if railroads and motor carriers 
are to establish joint through routes and joint rates under which the 
territory of one railroad is invaded by another, the intent of the law 
would be defeated. There is no authority in the law for compelling rail- 
roads and motor carriers to establish these through routes and joint 
rates. The only purpose of the resolution was to conform the practices 
of the railroads to the spirit of the law, and avoid wasteful duplication 
of transportation facilities and services. 

‘‘The Association of American Railroads was organized in 1934 to 
promote trade and commerce in the public interest, improve railroad 
service, maintain the integrity and credit of the industry in matters 
where obviously concert of policy and action is required. The Associ- 
ation has no power to force its members to conform to any particular 
policy. 

‘‘The resolution amounts to no more than advice to its members, 
representing the consensus of opinion as to what constitutes a sound 
policy. 

**As the Attorney General’s statement points out, at least one rail- 
road has seen proper to disregard this advice and the Association has 
not undertaken to impose penalties or restrictions of any kind upon that 
member. It has long been recognized that a certain amount of coopera 
tion in the matter of traffic and operating policies is essential if the rail- 
roads are to give to the public the service which the commerce of the 
country demands. 

**T appreciate the spirit in which the Attorney General has ap- 
proached this question and I welcome a suit of this character in order 
that there may be once and for all authoritatively determined to what 
extent the railroads are permitted, under existing law, to declare sound 
policies, consistent with the public interest.’’ 
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NEWSPAPER COMMENT ON ANTI-TRUST SUIT 


The Washington (D. C.) Evening Star of October 26, 1939, in an 
editorial entitled ‘‘Railroads At The Bar,’’ said with respect to the 
Anti-Trust suit filed against the Association of American Railroads: 

“‘The anti-trust campaign of the Department of Justice has been 
extended to the Nation’s rail network, and 236 carriers along with the 
Association of American Railroads in which they hold membership now 
must defend an agreement reputedly designed to stifle motor vehicle 
competition, particularly from trucks. 

‘Specifically, the complaint filed in District Court alleges that the 
railroads have refused to establish joint rates for rail-motor traffic, 
although entering into such arrangements with one another, ‘and that an 
artificial barrier has thus been erected to prevent the interchange and 
continuous movement of traffic between railroads and motor carriers.’ 

“In an accompanying statement, the Department disclaims any 
intent ‘to promulgate a transportation policy for the Nation,’ but points 
out that if the agreement is voided through the suit ‘it is not unreason- 
able to expect that great impetus will be given to the establishment of 
coordinated rail-truck service, and that the practical experimentation in 
this field will develop more efficient and economical transportation chan- 
nels, thus facilitating the movement of interstate commerce.’ 

‘Right here the railroads well might be entitled to ask at whose 
expense this ‘practical experimentation’ is to be carried out. According 
to a statement from J. J. Pelley, President of the Association of Ameri- 
ean Railroads, the agreement on which the Government complaint ap- 
parently is based was a declaration of policy by the Board of Directors 
opposing establishment by railroads of joint rates with motor carriers 
traversing territory served by other railroads. 

‘**Under the law as it stands now,’ he explained, ‘a railroad may 
not be constructed nor may it operate into the territory of another rail- 
road without securing permission from the Interstate Commerce Com- 
nission. It is obvious that if railroads and motor carriers are to estab- 
lish joint through routes and joint rates under which the territory of 
one railroad is invaded by another, the intent of the law would be 
defeated.’ 

‘Granting that self-interest as well as regard for law prompted the 
carriers’ course, that would be understandable, for the uphill fight the 
railroads have had to keep going in the face of highway competition, 
for many years entirely unregulated, would hardly encourage volun- 
tary action tending further to weaken their position and correspond- 
ingly strengthen that of their rivals by helping them get business. 

“The suit comes at a time when the railroads are beginning a ‘come- 
back’ after months in the doldrums, but the Pelley statement expresses 
satisfaction that it has been instituted, ‘in order that it may be once and 
for all authoritatively determined to what extent the railroads are per- 


mitted, under existing law, to declare sound policies consistent with 
public interest.’ ’’ 
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The Wall Street Journal of October 27, 1939, in an editorial cap. 
tioned ‘‘Motor-Rail Through Routes,’’ said: 

‘Of the suit brought by the Department of Justice against the 
Association of American Railroads for alleged violation of the Anti- 
Trust Laws, it seems to be true that its main purpose is exploratory, 
rather than positively restrictive or repressive. The occasion of the suit 
is a resolution passed by the Association some four years ago, declaring 
it to be the policy of the Association that railroads should refrain from 
establishing through routes and joint rates with motor carriers which 
would result in invasion by one rail carrier of territory already served 
by another. The Department charges that this policy would create an 
artificial barrier to trade and that its adoption would, therefore, violate 
the law. If the court sustains this view, a cease and desist order or 
consent decree will settle the present question and presumably obviate all 
need for criminal proceedings. 

‘‘The railroad position is that the Association’s action was not an 
agreement in the meaning of the law but merely a policy declaration of 
an advisory character which did not bind its individual members and 
provided no machinery for compelling compliance. As a matter of fact, 
at least one member railroad had disregarded the resolution, without any 
action by the Association to penalize it for so doing. There is no law 
compelling a rail carrier to enter into joint rates or through routes with 
a motor carrier, though it happens that the Denison Act requires the 
railroads to enter into these relations with water carriers. Thus the 
government’s case is based on the charge that the railroads have agreed 
not to do something that an individual railroad cannot be forced to do, 
and that this is restraint of trade. It must show, first, that there was an 
agreement, and, second that the agreed course of action restrains trade. 

‘*The case should prove to be a valuable surveying operation in that 
no-man’s-land in which the elusive demon, restraint of trade, roams and 
operates. One interesting question in principle lurks in the case. As 
suming that, other things being equal, there were advantages from the 
public point of view in the arrangements which the Association of 
American Railroads were unwilling to make, would that necessarily make 
the refusal to adopt them a restraint of trade, in view of the highly 
competitive character of transportation today? So long as we elect to 
have our transportation service conducted by competing forms, and by 
competing units in each of those forms, can we logically expect these 
forms, and the units within these forms, to nourish each other at their 
own cost, and brand them as violators of the law if they do not? 

‘*This should be a highly interesting case. So long as the surveying 
parties of the Department of Justice in this no-man’s-land stick to their 
theodolites, rods and chains, and eschew the use of weapons of war, we 
may learn a good deal of the topography without too many casualties, 
and that will be all to the good.’’ 




















Railroad Situation Discussed With 
President Roosevelt 


Mr. J. J. Pelley, President of the AAR, conferred with President 
Roosevelt on Monday, October 23rd, and reported that the railroads are 
now repairing equipment and purchasing new equipment to keep pace 
with transportation demands. He reported that the railroads could ex- 
pand to meet any kind of situation that might arise. Mr. Pelley attrib- 
uted the high car loadings for the week of October 14th, which were the 
highest in nine years, to anticipation of shippers of difficulties in getting 
deliveries, and to the anticipation of price increases. Mr. Pelley said he 
saw no indication as yet that traffic was ‘‘leveling off,’’ and that the 
picture ‘‘looks very good.’’ 





Rejuvenation of Minneapolis & St. Louis R. R. 


The Chicago Journal of Commerce of October 27, 1939, in an edi- 
torial captioned ‘‘A Railroad Rejuvenated,’’ has the following to say 
with respect to the Minneapolis & St. Louis Railroad. 

‘*Because the railroads and their problems have been so much in the 
public consciousness in recent years, with plans for their rejuvenation 
springing from all quarters, it is interesting to observe what has been 
accomplished in the case of one steam carrier in the brief span of some- 
what less than five years. 

‘‘The Minneapolis & St. Louis R. R. Company was organized in 1870 

to serve the needs of shippers in Minnesota, South Dakota, Iowa and 
Illinois. It never made a great deal of money, but its service was valu- 
able. It was, in fact, a community enterprise. But the years had their 
way with the M. & St. L. Newer forms of transportation, legislative 
restrictions, increasing labor costs all took their toll of revenues. The 
road ceased to strive aggressively for its share of available business. Six 
years ago most railroad men and many shippers believed that the road 
had reached the end of its usefulness. 
_ “In January, 1935, Lucien C. Sprague took charge of the road as 
its Receiver-President. After explaining his projected program to 
employees, Mr. Sprague began rebuilding the M. & St. L.’s equipment. 
Progress made in this direction, he set about securing the cooperation of 
shippers. Since 1935 more than $13,000,000 of income have been plowed 
back into the property. Earlier this month the road paid off the last 
of the Receiver’s certificates issued under authority of the Federal Court, 
thus clearing up a total indebtedness of this type of $1,185,000. A plan of 
reorganization which would retain the present management awaits the 
decision of the Interstate Commerce Commission and the approval of the 
Federal Court. 

“An important factor in the rehabilitation of the M. & St. L. was, 
of course, the support of farmers and industrialists in the area it served. 
But the case history of this road provides a noteworthy example of what 
can be done in certain instances.’’ 
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RFC Loans To Railroads 


As of September 30, 1939, the RFC had loaned the railroads 
$650,206,461.06, of which $216,521,814.08 had been repaid, leaving loans 
outstanding amounting to $433,684,646.98. 





Railroad Credit Corporation 


The President of The Railroad Credit Corporation has reported to its 
stockholders the repayment to the carriers participating in the Marshall- 
ing and Distributing Plan, 1931, of 7842% of the fund originally con- 
tributed. Repayments have amounted to $57,706,441. On September 30, 
1939, outstanding loans amounted to $19,444,223. 





Railroads’ Deficit 


Class I railroads in the United States for the first eight months of 
1939 had a net deficit of $74,647,000, as compared with a net deficit of 
$182,725,000 for the first eight months of 1938. 





Gas Pipe Lines Decision 


The Federal Power Commission, on October 25th, announced its rul- 
ing that the Kansas Pipe Line and Gas Company and the North Dakota 
Consumers’ Gas Company will have to make further showing that firm 
commitments have been made for securing funds necessary to construct 
the pipe lines proposed and that they will be able to serve their respective 
territories adequately before final disposition is made of their applications 
for authority to construct these lines. Both companies have applications 
pending before the RFC seeking to borrow funds with which to finance 
the construction of the proposed pipe lines. 

With respect to the contentions of coal, labor and railroad interests 
participating in the proceedings and urging that the proposed pipe lines 
would have an adverse effect upon their interests, the Commission, in its 
opinion, says: 

**In the light of that restriction on our jurisdiction and having 
regard to all other provisions of the Natural Gas Act, it would appear 
that Congress did not intend this Commission generally to weigh the 
broad social and economic effects of the use of various fuels. Under 
Section 7 (c) of the Act our duty is to safeguard the convenience and 
necessity of the public as it may be affected by proposed extensions or 
constructions of facilities for the transportation of natural gas to markets, 
as herein defined, in which natural gas is already being served by another 
natural gas company. We see nothing in the legislative history of the 
Natural Gas Act to alter our conclusions hereon.’’ 
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APPLICATION FOR MEMBERSHIP 








I. ciccnscandananileees ER RCC, See . ... hereby make 
(Please print) 
application for membership in the Association of Practitioners Before the Interstate 
mmerce Commission. 








a RT Te NE Cee TOMER MORON LENE er 
(Street or Building) 
ae ae . "i 
I aceite ett, ne Te eee Re eRe ; 
(Street Number) (City) 
(State) 


3. | was admitted to practice before the Interstate Commerce Commission, 


(a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


UNE I iliac tusk anucisnisbeiciniclnwancounesia and am now a member in good 
standing of the bar of that Commission. 

4, (For those admitted under Paragraph (a) ), | was admitted to practice as an 
RN IE I TI Siseicictsccscamsnicseecvitonestunceseatnnisioieteniioes NIE x coceessucoinaosasbadlociames ie 





5. (For those admitted under Paragraph (b) ). My occupation is 


ESR ARIES Re , and | am employed by, or am affiliated 








(Signature of Applicant) 


Application not accepted unless accompanied by check. Annual 





dues $6.00. If application is filed between October ist and March 
Ist, $6.00. If filed between March 31st and September 30th, $3.00. 


